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INTRODUCTION
Renowned former Senate historian Floyd Riddick once said that Senators are
expected to “restrain themselves” and “not abuse the privilege of debate.”1 Yet today, a
partisan minority of Senators has launched unprecedented filibusters to block the
confirmation of the President’s judicial nominees by preventing a bipartisan majority of
Senators from even calling a vote on their nominations. This wrangling has
constitutional dimensions, raising important questions about the Senate’s role in the
judicial confirmation process under the Advise and Consent Clause.
Because filibusters of judicial nominees have never been part of Senate tradition
until now, the familiar guideposts of historical practice do not offer much direction in
pointing the way out of the current judicial confirmation crisis. As a determined Senate
minority continues to obstruct up-or-down votes on several nominees while still others
languish for months under the threat of even more filibusters, however, the constitutional
questions raised by this unprecedented state of affairs only become more pressing. In this
paper, we attempt to bring some much-needed clarity to the current debate. First, we
survey briefly the relevant Senate history, practice and tradition, which not only provides
a helpful context for understanding the constitutional dimensions of the debate but also
illustrates the extent to which the present crisis is unprecedented in our Nation’s history.
Second, we outline the constitutional theories for resolving this crisis that have featured
most prominently in the debate thus far. Finally, we conclude that whatever the
constitutionality of the current filibustering of judicial nominees, an even stronger
argument can be made that any Senate rule that purports to prevent a majority of the
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Senate from codifying its tradition of ample but not endless debate would raise very
serious constitutional questions indeed.
I.

A Tradition of Restraint: Historical Practice and the Senate Rules of Debate
We begin with the observation that the current treatment of judicial nominees is

unprecedented and marks a radical departure from longstanding Senate tradition. For
most of the Senate’s history, its practice has reflected the Framers’ understanding of the
Senate’s limited role in confirming the President’s judicial nominees. As Alexander
Hamilton explained in the Federalist No. 76, the Constitution gives the Senate a role to
play in order to ensure that the President has not injected cronyism into his appointment
process: “To what purpose then require the cooperation of the Senate? . . . It would be an
excellent check upon a spirit of favoritism in the President, and would tend greatly to
prevent the appointment of unfit characters from State prejudice, from family connection,
from personal attachment, or from a view to popularity.” Indeed, Hamilton characterized
the Senate’s confirmation role as being “in general, a silent operation.”
This understanding of the Senate’s limited role in the confirmation process—that
it would largely be what Hamilton called “a silent operation”—is reflected in the text and
structure of the Constitution itself. The text of the Constitution makes plain that the
power to nominate and to appoint rests with the President. Article II, Section 2, Clause 2
provides that the President “shall nominate, and by and with the Advice and Consent of
the Senate, shall appoint, . . . Judges of the Supreme Court” and such inferior courts as
Congress establishes. The Senate, of course, performs a vital check on both powers
through the constitutional review signified by “advice and consent.” Yet, it has long been
understood that the nature of the nomination and appointment powers is executive, as the

placement of the Advice and Consent Clause in Article II of the Constitution signifies.
The Senate itself recognizes this distinction by maintaining a separate executive calendar
for nominations and going into executive session to consider them. As an early opinion
of the Attorney General explains, the Senate’s “constitutional action is confined to the
simple affirmation or rejection of the President’s nominations. . . .”2
So the text, structure, the original understanding of the Constitution all confirm
that the Senate’s role in confirming the President’s nominees is quite a narrow one.
Moreover, the confirmation process as historically practiced by the Senate (at least until
the present Congress) clearly reflected this view. For much of our Nation’s history, the
Senate did not even conduct confirmation hearings, not even for nominees to the U.S.
Supreme Court. Instead, the Senate either deferred to the President’s choice or rejected
nominees without resort to intrusive hearings or lengthy debate. Indeed, the Senate
Committee on the Judiciary did not even exist during the first half-century of our
Nation’s existence—nearly 30 years after the ratification of the Constitution. And, even
when such hearings were later held, by custom the nominee would not even appear. It
was not until 1925 that Harlan Fiske Stone became the first nominee for the Supreme
Court would actually appear in person before the Judiciary Committee, and even that was
a novel episode after which nominees reverted back to the tradition of not appearing
personally before the Committee. That tradition continued for over a decade until Felix
Frankfurter testified before the Committee in 1939. Even then, Justice Frankfurter read
from a prepared statement in which he said he would not express his personal views on
controversial issues before the Court. As late as 1949, Sherman Minton refused to appear
before the Senate Judiciary Committee and was nonetheless confirmed to the Supreme
2
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Court. It was not until 1955 that John Marshall Harlan started the modern tradition of
judicial nominees appearing and testifying before the Senate. Even then, confirmation
hearings have typically been brief, even in cases of Supreme Court nominations. Justice
Byron White’s confirmation hearing in 1962, for instance, lasted less than two hours.
The current judicial confirmation process has obviously come very far afield not only
from the constitutional understanding of the Senate’s limited role, but also from the
Senate’s own understanding of that role as reflected in its historical practice.
The current use of the standing rules of the Senate, not to ensure adequate debate
but essentially to permit a fractious minority to change the voting rule on judicial
nominations in order to block a Senate majority from confirming the President’s judicial
nominees, is unprecedented and contrary to this understanding. To be sure, the standing
rules of the Senate do not impose strict time limits on debate. But to quote again from
former Senate historian Floyd Riddick, the tradition of the Senate has long been for
Senators to “restrain themselves” and “not abuse the privilege” of debate. Accordingly,
the debate on a judicial nomination ends when Senators agree that they are ready to vote,
or when 60 Senators agree to set time limits on debate by voting to invoke cloture under
Rule XXII of the standing rules of the Senate. True, Rule XIX provides that once a
Senator has been recognized by the Presiding Officer, “no Senator shall interrupt [him] in
debate without his consent. . . .” But the rules nowhere state that debate should be
unlimited, or that the rules themselves should be abused and exploited so that
nominations actually require more than the support of a simple majority of Senators to
secure confirmation.

Indeed, from 1789 until 1806 a simple majority of Senators had the power to
conclude debate by a motion for the previous question. Although that motion was
eliminated from the Senate Rules in 1806, the first filibuster did not take place until 35
years later. Later still, in response to a successful filibuster of President Wilson’s
proposal to arm American merchant ships so they could defend themselves against
attacks by German U-boats, the Senate in 1917 abolished the century-old rule that debate
could be cut off only with unanimous consent. Instead, the Senate adopted instead a rule
permitting debate to be terminated if two-thirds of the Senate voted to invoke cloture
(which is simply a parliamentary procedure that places time limits on debate). This rule
was the precursor of modern Rule XXII, which requires that after a petition for cloture
has been filed, “three-fifths of the Senators duly chosen and sworn” must vote
affirmatively in order to bring debate to a close. Until now, however, the filibuster has
never been used to prevent a majority that stands willing to vote on a judicial nominee
from doing so.3
Because the Senate has traditionally relied on individual Senators to “exercise
restraint” and “not abuse the privilege of debate,” there is little institutional machinery for
dealing with the current filibustering of the President’s judicial nominees. The problem
is only exacerbated by the fact that the filibustering minority’s goal is apparently not to
ensure a full and fair debate on a judicial nominee but rather to prevent a majority that
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stands ready and willing to confirm the nominee from ever doing so.4 Understandable
frustration with this state of affairs has led some observers to suggest that the Senate
majority should make the current filibustering of judicial nominees more painful and
costly for the minority by forcing an around-the-clock, “24-7” performance.5
Although this argument may sound appealing in theory, the fact of the matter is
that in practice the costs of forcing a “real” filibuster would fall much more heavily on
the majority than on the filibustering minority. Notwithstanding the image popularized
by Jimmy Stewart in the Hollywood classic Mr. Smith Goes To Washington, the reality is
that “late-night or all-night sessions put as much or more of a burden on the proponents
of the question being debated than on its opponents.”6 This is so because “Senators
participating in the filibuster need only ensure that at least one of their member is present
on the floor to speak” whereas “[t]he proponents of the question . . . need to ensure that a
majority of the Senate is present or at least available to respond to a quorum call or roll
call vote.”7 For this reason, the burden actually rests on the opponents of the filibustering
Senators to ensure that the constitutional quorum requirement can always be met. This
problem was highlighted by Senator Majority Leader Bill Frist in September 2003 when
he explained that the chronic health problems of several Republican Senators was one
reason why an all-out attempt to wear down the filibustering Senators had to be
abandoned.8 In the end, the chances of actually defeating a filibuster by attempting to
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wear down the filibustering minority are slim to none. Nonetheless, such efforts may be
valuable as a means of focusing public attention on the issue and attempting to hold
filibustering Senators accountable through the political process.
In a similar vein, some observers have suggested that Senate Rule XIX might be
used to end the current filibustering of judicial nominees. Although the rule places no
limit on the length of individual speeches or on the number of Senators who may speak
on a pending question, it does have the potential to limit extended debate by providing
that “no Senator shall speak more than twice upon any one question in debate on the
same legislative day without leave of the Senate, which shall be determined without
debate.” This provision, known as the “two-speech rule,” limits each Senator to making
two speeches per day, however long each speech may be, on each debatable question that
the Senate considers. In the entire history of the Senate, however, the two-speech rule
has never been effective in ending debate, not even when the Senate possessed no other
mechanism for doing so.
Moreover, before the two-speech rule could be applied to defeat filibusters of
judicial nominees, two Senate precedents would have to be changed. First, the relevant
“day” for purposes of enforcing the rule would have to be changed from a calendar day to
a legislative day. This change is necessitated by the fact that a legislative day ends only
with an adjournment, so that whenever the Senate recesses overnight, rather than
adjourning, the same legislative day continues into the next calendar day. A legislative
day may therefore extend over several days. Senate leadership could, therefore, in order
to defeat a filibuster, continue to recess the Senate, rather than adjourning, so as to
compel filibustering Senators to exhaust their opportunities of gaining recognition.

Second, the precedent for circumventing the two-speech rule by making a motion
that constitutes a new and different debatable question would also have to be changed.
For instance, each Senator can make two speeches not only on each motion, but also on
each motion to postpone and on each motion to recommit. For the two-speech rule to be
truly effective in limiting debate, then, it would be necessary to subsume such questions
under the main question. If both precedents can be changed, however, then the twospeech rule could be enforced to “squeeze” the filibustering minority.
The administrative costs of changing these precedents in order to make the twospeech rule an effective anti-filibuster tool would not be inconsiderable, however. For
instance, much Senate business is transacted by unanimous consent during the morning
business period. If, in retaliation for the majority’s enforcement of the two-speech rule, a
single member of the filibustering minority objected, then the Senate’s ordinary
administrative processes would grind to a halt. In this way, the filibustering minority
would be able to exact a cost from the majority, which is typically held more responsible
by the electorate for the successes or failures of a particular congressional session.
Moreover, the elaborate and lengthy process of enforcing the two-speech rule would have
to be repeated for each nominee being filibustered. So the costs of such a strategy could
be very great indeed.
It would seem, then, that neither forcing the minority to engage in a “real”
filibuster nor enforcing the two-speech rule is likely to bring an end to the current
filibustering of the President’s judicial nominees. That being so, the constitutional
questions raised by the controversy must be confronted head on. It is to those questions
that we now turn.

II.

Majority Rule: Constitutional Issues Raised by the Current Filibustering
of Judicial Nominees
At the outset, it is important to be clear that the current filibustering of judicial

nominees raises at least two distinct, though related, constitutional issues. The first
question is whether the Senate rules may be employed to deny a majority its power to
consent to the President’s appointment of judicial nominees. The second question is
whether the Senate rules may be employed to deny a majority its power to make or
change those rules. We will address each question in turn.
A.

Denying a Majority Its Power To Consent

One view of the current filibustering of judicial nominees is that it is “not only
unprecedented and wrong,” but also “offensive to our nation’s constitutional design.”9
Under this view, the Constitution establishes a general presumption of majority rule for
congressional decision-making. The Constitution thus presumes that most decisions will
be made by majority rule, except in those situations where the Constitution itself
specifically requires a two-thirds vote (such as overriding presidential vetoes, ratifying
treaties, approving constitutional amendments, and expelling a member). Proponents of
this view rely on the canon of expressio unius, exclusion alterius, or that the enumeration
of things in a series is generally supposed to be exclusive, to argue that no other supermajority requirements beyond those specifically enumerated in the constitutional text are
permitted. If, the argument runs, “the Constitution provides that only a majority is
necessary to confirm judges, any Senate rule that purpose to prevent a majority of the
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Senate from exercising that confirmation function directly contradicts and offense our
constitutional design.”10
In its most aggressive form, this argument leads to the conclusion that filibusters
of legislation, and not just judicial nominees, are unconstitutional because Article I,
Section 7 (just like Article II, Section 2) does not provide for supermajority voting
requirements. Indeed, numerous Democrats have previously taken just that position.11
Whatever its merits as an original matter, however, the claim that legislative filibusters
violate the Constitution runs into the significant obstacle of the longstanding historical
use of such filibusters in the Senate.
This history stands in stark contrast to the striking absence of judicial filibusters
from Senate tradition, and for good reason. Judicial filibusters uniquely threaten to
weaken the power of the President in an area in which the Constitution gives him primary
authority. Because the Constitution vests “all legislative powers herein granted” in the
Congress, filibusters of legislation do not rise to the same level of constitutional concern
as filibusters of judicial nominees because the latter intrude upon an executive function.
What is more, the use of filibusters to defeat judicial nominees also threatens the
independence of the federal judiciary by politicizing the confirmation process to an even
greater extent.12 In sum, one argument against the current filibustering of the President’s
judicial nominees is that traditional principles of separation-of-powers analysis require
that “Congressional incursions into executive power—such as the appointment power—
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are to be construed narrowly, and are not permitted absent a clear expression in
constitutional text.”13
B.

Denying a Majority its Power to Change the Senate Rules

Whatever the merits of the argument that filibusters of judicial nominees are
unconstitutional, an even stronger constitutional argument can be made against the
filibustering of proposals to change the filibuster rule itself. In United States v. Ballin,
144 U.S. 1, 6 (1892) the Supreme Court unanimously held that even though the
Constitution empowers each house of Congress to determine its rules of proceedings,
“[i]t may not by its rules ignore constitutional restraints or violate fundamental rights, and
there should be a reasonable relation between the mode or method of proceeding
established by the rule and the result which is sought to be attained.” Thus, just as one
Congress cannot enact a law that subsequent Congresses could not amend by majority
vote, one Senate cannot enact a rule that a subsequent Senate could not amend by
majority vote. Such power would arguably offend the Constitution because it would be
tantamount to amending the Constitution by majority vote of Congress. As the Supreme
Court explained in Ballin, “[t]he power to make rules is not one which once exercised is
exhausted. It is a continuous power, always subject to be exercised by the house.”14
On May 9, 2003—two years to the day since President George W. Bush
nominated Priscilla Owen and Miguel Estrada to serve on the federal courts of appeals—
13
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138, provided for a successively lower threshold to invoke cloture until, upon the fourth
motion for cloture, a simple majority of the Senate would be able to ensure that a vote
was held. The Harkin-Lieberman proposal was endorsed by 19 Democratic Senators18
and the New York Times, which opined at the time that the filibuster “frustrates
democracy and serves no useful purpose.”19 Unlike Senate Resolution 138, however, the
Harkin-Lieberman amendment would have applied more broadly to all filibusters, not
just those targeting the President’s judicial nominees.20 All in all, at least 30 proposals to
eliminate filibusters altogether have been considered by the Senate. What is more, at
least 26 federal statutes currently prohibit filibustering with respect to certain kinds of
measures.21 If Senate Resolution 138 were adopted, it would not be the first time that the
Senate acted to abrogate the filibuster under certain circumstances.
One obstacle to amending Rule XXII is that the rule itself provides that “the
necessary affirmative vote” to end debate on the motion would be “two-thirds of the
Senators present and voting.” In other words, if a majority of the Senate attempts to
amend Rule XXII, and the minority launches a filibuster against the amendment, the
language of Rule XXII would seem to require 67 votes to end debate and vote on the
proposed amendment. Constitutional law scholars all along the ideological spectrum,
however, have maintained that any use of a super-majority requirement enacted by a prior
Senate to prevent the current Senate from adopting its own rules would be
unconstitutional. For example, although Professors Catherine Fisk and Erwin
18
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Chemerinsky concluded that the filibuster rule was a constitutionally permissible exercise
of the Senate’s power to enact its own rules, they also concluded that any “entrenchment”
of the filibuster rule would be unconstitutional.22 Similarly, Professor John Eastman
recently testified before the Senate Committee on Rules and Administration that
“whatever the constitutionality of the filibuster itself, the use of supermajority
requirements enacted by a prior Senate to thwart the will of the majority of the current
Senate, and even to prevent it from adopting its own rules, is patently unconstitutional.”23
The argument that the Constitution would render any such a super-majority
requirement a nullity has also been advanced previously by Senator Kennedy (“The
notion that a filibuster can be used to defeat an attempt to change the filibuster rule
cannot withstand analysis. It would impose an unconstitutional prior restraint on the
parliamentary procedure in the Senate.”); Senator Joe Lieberman (“[T]here is no
constitutional basis for [the filibuster rule]. . . it is, in its way, inconsistent with the
Constitution, one might almost say an amendment of the Constitution by rule of the U.S.
Senate”); Senator Harkin (“I really believe that the filibuster rules are unconstitutional”);
and Lloyd Cutler (”[R]equirement of 60 votes to cut off debate and two-thirds vote to
amend the rules are both unconstitutional”).
In sum, Senate Resolution 138 and the arguments made in support of it can hardly
be characterized as novel or unprecedented. Indeed, the proposal is arguably more
moderate than past attempts to eliminate the filibuster altogether. Senate Resolution 138
would not limit the use of the legislative filibuster, nor would it eliminate delay
21
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altogether. It would only ensure that a majority of the Senate could vote on a judicial
nominee when it was ready to do so.
On first blush, Senate Resolution 138, just like other proposals designed to amend
rules that have contributed to a broken judicial confirmation process, might be regarded
as dead on arrival. There is no reason to think that the filibustering minority would
permit such a rules change, particularly when the Senate rules themselves require an even
greater majority to change the rules than is required to invoke cloture itself. The answer is
that the use of supermajority requirements to bar the change in rules inherited from a
prior session of Congress would itself be unconstitutional, and therefore Rule XXII must
yield to the Constitutional principle of majority rule.
Conclusion
For more than two centuries, an unwritten Senate rule against the filibustering of
judicial nominees has reinforced the constitutional design of the judicial confirmation
process. The recent break with this longstanding tradition has set a worrisome precedent
that raises serious constitutional questions. By intruding upon the power constitutionally
vested in the President to nominate and appoint federal judges, and upon the power of the
Senate majority to consent to the President’s nominees, judicial filibusters pose a unique
threat both to the separation of powers and to the independence of the federal judiciary.
Moreover, should the Senate decide on its own initiative to repeal the offending use of
the filibuster rule, thereby codifying the tradition of ample but not endless debate of
judicial nominees, an even stronger argument could be made that any attempt to use the
filibuster to entrench the filibuster itself would be unconstitutional.
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