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Below, two Federalist Society members pose and then answer questions about the
Immigration Reform measures being debated in Congress.

CHECK BACK SOON FOR REBUTTALS TO THE ANSWERS.
FIRST ROUND OF QUESTIONS AND ANSWERS

Q1. EASTMAN: During debate over immigration reform in 1986, many argued that an
amnesty would simply encourage further illegal immigration, with the full expectation
that subsequent amnesties would also be offered. The intervening years seem to have
proved that contention correct beyond measure, with more than 10 million people
currently living in the United States illegally. Our current non-enforcement policy has
fostered “outlaw” communities of non-citizens amongst our midst, who not only work
illegally, but who are bankrupting our social services systems and who, tragically, are
preyed upon by trans-border thugs well aware that their victims will not report crimes for
fear of deportation. This is no way to treat fellow human beings. Why should we expect
that the new spate of amnesty proposals, whether denominated “guest worker” plans or
something else, will not also continue the incentive for illegal immigration that the 1986
Act provided?

STOCK: First, I would disagree with several statements contained within the question,
but I'll try to address them in my answer.

While it is true that somewhere between 8 and 20 million people are currently living in
the United States illegally, these illegals are not a result of the 1986 so-called "amnesty"
laws. Most of the illegals here today are illegal as a direct result of the harsh
"enforcement only" approach that the U.S. government has taken since 1996. Along with
unrealistically low legal immigration quotas, the Anti-Terrorism and Effective Death
Penalty Act (AEDPA) and Illegal Immigrant Reform and Immigrant Responsibility Act
(ITRAIRA) of 1996 in particular--along with the numerous acts passed subsequently--
have created an extraordinarily complex and harsh regime in which employers and family
members find it nearly impossible to immigrate legally to the United States. Hundreds of
thousands of parents, spouses, siblings, and children of U.S. citizens and lawful residents
today cannot immigrate legally as a result of the 1996 and subsequent "reforms," and
because blood is much thicker than the Byzantine rules of the more than five different
federal agencies charged with enforcing the immigration laws, it is not surprising that the
illegal population grows. It is also not surprising that immigration law is an increasingly
profitable field for lawyers--few non-lawyers can navigate the system—and also a
thriving field for criminals who profit from the complexity of the system and the lack of
simple, legal avenues for immigration.



The current system is not one that is worthy of "a nation of immigrants"—it more
resembles a concoction of Kafka's imagination. Today, federal agencies administer a
system that has been called by DHS "a mystery and a mastery of obfuscation" and by
federal judges "more complex than the Internal Revenue Code." While restrictionists call
for more enforcement of this arbitrary and irrational system, even the agency charged
with carrying out this enforcement admits that "enforcement only" will not work. To
give just one example, one can look at how the numbers of border enforcement agents
have gone up tremendously over the past ten years, and yet illegal immigration has
soared even faster. Those who call for more "enforcement" would ignore the fact that
"enforcement only" is what the government has been attempting—and utterly failing to
do—for the past ten years.

What Congress should be doing is comprehensively overhauling the entire system—but
in the face of the simplistic anti-immigrant rhetoric of the restrictionist forces, many in
Congress are afraid to do the right thing. The best of the new spate of guestworker and
regularization proposals are designed to create a rational, market-driven system, unlike
the very irrational amnesty program of the 1980s, which had cut-off dates and applied
only to limited numbers of people in particular industries. President Bush is right to call
for a system that will be simple, responsive to market forces, and will at the same

time meet the demands of our economy for labor—and for families to be reunited. Those
who liken the current proposals to the 1980s "amnesty" program are simply not familiar
with the details.

Q1. STOCK: What makes you think that an "enforcement” approach will work now,
when it's been failing spectacularly for the past ten years? What is the benefit to the
country of deporting hundreds of thousands of families of American citizens and lawful
permanent residents, even when most of these people are no threat to our nation's
security? And finally, whether you favor border enforcement or interior enforcement,
how do you propose to pay for it, given ballooning federal budget deficits, the increasing
cost of the Global War on Terrorism, and the desire to shrink the federal budget and cut
taxes?

EASTMAN: I have never argued for an “enforcement only” plan of immigration reform,
and describing my position as “restrictionist,” as you imply in your answer to my first
question, is erroneous rhetoric that only serves to inflame rather than enlighten.

I have in fact been quite consistent in arguing for an increase in legal immigration, not as
second-class guest workers but as full future citizens, committed to the principles of
government by consent and the rule of law, and willing to take their place alongside the
existing citizenry in allegiance to the United States. Of course, how much of an increase
we can absorb at any given time is a policy judgment for Congress to make. If we think
the existing policy judgment is wrong, we should work to change the law, not encourage
massive violations of it.



The simple fact is that enforcement of existing law has been a farce. We occasionally
step up border enforcement, but without any real seriousness. True enforcement would
occur at the point of greatest incentive for illegal immigration—the workforce. And it
would not take much of an effort. Although there is a portion of the illegal immigrant
employment market that operates under the table, the bulk of it is in the open. Employers
file withholding tax returns on these illegal employees, and dutifully receive back notices
from the Social Security administration that the name and social security numbers do not
match. At that point, any argument that the employer was unaware of the illegal status of
his employee is gone (if it was ever credible at all), so imposition of significant fines on
the employer would actually produce a significant decline in employers willing to use
illegal immigrant labor. Dry up the job market, and you dry up the lion’s share of the
incentive to illegal immigration. Moreover, this would be a relatively straight-forward
and cost-effective means of enforcement, so I seriously doubt budget concerns should
stand in the way of enforcing the law. Indeed, given the huge and well-documented drain
on social services caused by illegal immigration, our government budgets would probably
be much better off once enforcement efforts were actually tried.

My final point in response is to highlight your implicit acceptance of the “anchor baby”
argument, which others who are opposed to enforcement of our immigration laws have
assured me does not exist. You asked, “What is the benefit to the country of deporting
hundreds of thousands of families of American citizens and lawful permanent residents,
even when most of these people are no threat to our nation's security?” The families of
which you speak are, to a significant extent, relatives of children who were born on U.S.
soil to parents who were in this country illegally. To claim now that we should not
deport the parents because their own illegal conduct allowed them to give birth to U.S.
citizens would make a mockery of our immigration laws. Moreover, the claim is based
on an erroneous interpretation of the Citizenship Clause of the U.S. Constitution (albeit
one that has simply been assumed for about a century). The Citizenship Clause of the
14™ Amendment actually has two components: 1) “All persons born or naturalized in the
United States,” and 2) “and subject to the jurisdiction thereof, . . . are citizens of the
United States and of the State wherein they reside.” The claim of birthright citizenship is
particularly troubling in the context of illegal immigrants, for it permits those who have
not followed our law, who have not adopted the United States as their own country and
sworn their allegiance to it, to nevertheless demand that the United States confer the
privilege of citizenship upon their children (and derivatively upon them as well). The
original intent of the 14™ Amendment was to mandate that those born on U.S. soil and
who were subject to the full and complete, allegiance-owing, can-be-prosecuted-for-
treason jurisdiction of the United States, would be citizens.

SECOND ROUND OF QUESTIONS AND ANSWERS

Q2. EASTMAN: Unless we restore the original understanding of the Citizenship
Clause and remove the incentive to illegal immigration that comes from false claims of
birthright citizenship, aren’t the current guest-worker proposals only going to exacerbate
the problem? Won't the claim against forcing guest workers back to their home




countries after another 6 years, separating them from even more “anchor baby” family
members, be even stronger than it is today?

STOCK: The United States would not be experiencing the current levels of illegal or
unauthorized immigration if supply and demand took their natural course, unimpeded by
bureaucracy and irrational laws. The U.S. economy demands workers; American family
members want to be united with their foreign-born family members; and yet the legal
immigration system imposes unreasonably low quotas on workers, bars much family
member immigration altogether, and has created a myriad of inefficient and nonsensical
rules that virtually ensure that illegal migration continues. If Congress were to increase
the unreasonably low quotas for legal workers (about 5,000 unskilled workers per year
are currently allowed to immigrate) to a level commensurate with the demand of the
modern American economy, and if Congress were to likewise increase the quotas for
family members so that they do not have to wait a decade or more in most cases to
immigrate legally, we would have little illegal immigration. This is simple economics.
The President and many members of Congress are for this reason trying to change the
law. The erroneous rhetoric comes from those who argue that the existing law can be
enforced, when it cannot. Blood is thicker than borders.

Enforcement of existing law, particularly in the workplace, is much more difficult than
restrictionists admit. It would take a great deal of effort to verify the legality of every
worker in the current workforce; the current system is essentially an “honor system”
where employers take people’s word that they are American citizens or nationals
(although some verification of aliens occurs). Proving eligibility to work is not a simple
matter of matching names and Social Security numbers—recent experience with the
Social Security matching programs makes this clear. To understand why this is so,
however, requires a fairly sophisticated understanding of the Social Security number
system. One must understand that for most of the workforce, having a name match a
number does not mean that the person is authorized to work. Professor Eastman, for
example, is old enough to have been issued a Social Security number when the Social
Security Administration issued numbers to anyone who asked, regardless of his or her
immigration status or eligibility to work. No one at the Social Security Administration
verified Professor Eastman's citizenship or eligibility to work; they simply issued him a
number, and as long as he gives his name and number, the system will tell his employer
that he is a “match”—but it will not tell his employer that he is a U.S. citizen, and the
employer will just have to take Professor Eastman’s word for that. Furthermore, a name
not matching a number does not necessarily mean that a person is unauthorized, as any
married, female U.S. citizen who has taken her spouse's name can tell you—thousands of
such women are pegged as "possible unauthorized aliens" each year. The Social Security
Administration will tell you, in its reports, that its name/number matching system does
not verify a person's eligibility to work or citizenship, nor does it verify a person’s
identity—the system merely verifies whether the name offered matches, in SSA records,
the number offered. "Enforcing" this system nationwide as a proxy for employment
eligibility would not only be ineffectual, it would result in economic chaos, as the
technology to do so is not in place and would require funding for a national database of



all authorized workers, something the United States does not yet have. If we are going to
enforce this system, we should at least have a national debate on the costs and benefits of
doing so, rather than just assuming that it is an easy matter. For a good article discussing
some of the problems with the current system, see June Kronholz, “Business Groups
Fault U.S. Plan To Identify Illegal Workers,” Wall Street Journal, March 16,

2006; Page B1.

U.S. unemployment right now is 4.8%, which is considered "full employment."
Unauthorized workers are thought to make up more than 5% of the workforce, and are
more than a third of the workers in some key industries (agriculture, construction).
"Enforcement" against all these workers is simply not feasible without massive
expenditure of money, abandonment of most other federal programs, and economic
chaos. Drying up this job market, as Professor Eastman suggests, is a recipe for
undermining the economy.

The families of which I speak are not all "relatives of children who were born on U.S.
soil to parents who were in this country illegally." This is a overstatement perpetrated by
restrictionists. Having practiced in the area of immigration law for many years, I know
who the "unauthorized" are—they are most often the spouses of American citizens and
lawful permanent residents, the brothers and sisters of American citizens and permanent
residents, the children of American citizens and permanent residents; visa overstayers;
and persons who have fallen out of status in a myriad of other ways, often through some
government mistake or failure to process their paperwork in a timely fashion. Many of
them are victims of abuse whose spouses refuse to file papers for them. The
unauthorized are not living apart from the rest of America, but live among us. Thousands
of federal government employees, for example, have "illegal" spouses—mostly because
restrictive immigration laws make it difficult or impossible for the foreign spouses to get
papers. It's popular to claim that the huge numbers of illegals are all the parents of so-
called "anchor babies," but this is inaccurate. It's especially inaccurate because the U.S.
government regularly deports the illegal parents of U.S. citizen children—under current
law, the parents of minor U.S. citizen children are not permitted to stay in the US unless
they can qualify for one of a very limited number of exceptional hardship waivers (5,000
per year). Under current policy, these parents of so-called "anchor babies" are regularly
deported, and they take their children with them. As a result, we now have whole
colonies of U.S. citizen children growing up outside our borders.

Professor Eastman claims that the Supreme Court of the United States has erroneously
interpreted the Citizenship Clause of the U.S. Constitution, and has testified on this topic
(see http://judiciary.house.gov/media/pdfs/eastman092905.pdf). In fact, Professor
Eastman’s interpretation would bring back the discredited views of Chief Justice Taney,
who in the infamous Dred Scott decision held that African-Americans were not citizens
of the United States. (Taney relied on a theory—rooted in European continental
tradition—that citizenship required the consent of the polity in which the person was
born; this theory contrasts starkly with the Anglo-American tradition of citizenship by
ascription). Professor Eastman’s “original interpretation” argument is disputed by many
scholars, and others have more convincingly argued that the “original intent” of the




Citizenship Clause was to confer American citizenship on all those born inside the
borders of the United States, excluding only those who entered under the auspices of
another sovereign and with immunity from US law (such as diplomats). I invite readers
of this debate to explore the arguments presented in Chapter 9 of Gerald L. Neuman’s
book, Strangers to the Constitution, for more details.

Professor Eastman’s interpretation of the Citizenship Clause is also extremely
problematical from a practical perspective, as it threatens the citizenship of many more
Americans than just the children of illegal aliens. To provide just one example, Professor
Eastman would call into question the birthright citizenship of the U.S.-born children of
the millions of Americans who hold dual citizenship—including, interestingly, the
children of every British subject who has naturalized as a U.S. citizen (the British
government continues to recognize naturalized British-Americans as British subjects,
even if they renounce British citizenship upon naturalizing in the United States).

Eliminating birthright citizenship is not practical nor feasible, and doing so will not
reduce illegal migration. What will reduce illegal migration is sensible and yet
comprehensive immigration reform. Our immigration laws are currently a mockery of
our history and heritage as a “nation of immigrants.” They must be reformed, because in
their current form it makes no sense to try to enforce them. We have been enforcing
them for the past ten years, and we have only created ever-larger numbers of illegal or
unauthorized people within our borders.

Q2. STOCK: The U.S. economy will not continue to thrive if we cannot successfully
compete with European and Asian nations whose own workforce needs are increasingly
driving them to open up new paths for immigrants. The United States needs immigrant
workers to offset a shrinking labor force—shrinking because of pending baby boomer
retirement and low birth rates. The Bureau of Labor Statistics projects that the U.S. will
create 21 million new jobs by 2012, and will have 56 million new job openings, due
primarily to an aging workforce. The current low quotas for legal workers—coupled
with the current serious restrictions on qualifying for these visas—will not meet these
demands. Additionally, our national security is increasingly threatened because our
restrictive immigration policies mean that the United States no longer attracts the world's
top scientific and technical talent. What is your solution to this very real need for
workers, given that you favor deporting the estimated 8-20 million unauthorized aliens
who are currently living inside the United States? Which of the current House and
Senate immigration proposals do you favor, and why?

EASTMAN: There you go again with that word “restrictionist.” As I’ve made very
clear, I support an increase in legal immigration, capped only by the policy judgment of
Congress on the level of immigration that can be absorbed at any given time. As we’ve
seen from the riots in France, and even the mass protests in recent days here in the U.S.,
the introduction into any society of millions of immigrants who still feel an allegiance to
their native country can pose real problems for the very existence of a body politic.



But your second piece of false rhetoric, contending that my interpretation of the
Citizenship Clause “would bring back the discredited views of Chief Justice Taney” in
Dred Scott, 1s really beyond the pale. African-Americans, whether slave or free, were
born in the United States and subject to its complete and exclusive jurisdiction, and are
therefore entitled to full citizenship under my interpretation of the 14™ Amendment.
Indeed, the whole point of the Citizenship Clause was to mandate that African-Americans
be deemed citizens, and nothing I have stated even remotely suggests otherwise.

Your position boils down to this. We would have less illegal immigration if we made all
immigration legal. Well, we would have less of an illegal drug trade if we decriminalized
drugs, too, but that really begs the question of whether we should have restrictions on
immigration or on drugs. Those are hard policy judgments, but one thing is clear to me.
They should not be driven exclusively by the economics of the matter. Economics was
the argument put forward to retain slavery after the invention of the cotton gin, and it is
being put forward now by those who wish to have a ready supply of cheap labor, despite
the drain on social resources or the creation of communities set apart from the rest of us
and relegated to a second-class status that would result. The latter concern is particularly
acute with respect to the various guest worker proposals being offered.

I am heartened, though, that you fully embrace my concern about birthright citizenship.
“Blood is thicker than borders” proves the point that conferring automatic citizenship on
the children of people who are in this country illegally only serves as a draw for future
illegal immigration. The tens of thousands of protestors in Los Angeles this past week
confirm the point as well. These “birthright” children of the soil are demanding that their
parents, aunts and uncles now be afforded citizenship in a country they entered illegally.
Your claim that the U.S. “regularly” deports the parents of these “birthright” children,
and that the parents take their children with them, is grossly misleading, as it does not
adequately convey how relatively few those deportations are in comparison to the number
of illegal immigrants still residing here with their children. And it is utterly disproved by
this week’s news.

Your argument about the Social Security administration is a straw man. I never said that
having a valid social security number proves eligibility to work, only that having an
invalid number is a pretty good indication of ineligibility. That mistakes are made by any
bureaucracy as big as the Social Security administration does not alter that fact, and [ am
fully confident that even the Social Security administration can distinguish between its
error regarding my wife’s efforts to change her name when we married, and the
completely fraudulent use of social security numbers that come as part of a coyote’s
illegal immigration package of phony documents.

You are right that my position on birthright citizenship would call into question the
citizenship of those who claim to hold dual citizenship. Our naturalization oath actually
requires that citizens renounce all other allegiances, so where did we get this notion of
dual citizenship in the first place? It is not to be found in our statute books, which do not
recognize it. It is not to be found in logic, for it is self-contradictory. It is, rather, found



only in the eye-wink of state department bureaucrats who seem bent on denying the very
basic premises of sovereignty. “We are the world” may be a nice song for Hollywood,
but it has no place in our existing law.

Now to your question. One of the reasons there is such a demand for illegal immigrant
labor in this country is the draconian regulations imposed on employers who try to hire
legal labor. Minimum wage laws render unemployable a good portion of the unskilled
labor pool of legal U.S. citizens—just look at the unemployment rates among inner city
black youth for confirmation. Do you favor a reduction of the minimum wage laws (or
blatant disregard of them, as you do of the immigration laws) in order to help meet the
labor demands of the U.S. economy? Mandated benefits, such as those recently imposed
by the State of Maryland on Wal-Mart, knock out a good slice of unskilled or low-skilled
labor as well. Shall we repeal all those mandates, or just ignore them? How about the
numerous laws that make it almost impossible to fire anyone (at least anyone legal) in the
workplace? Shall we repeal those laws? Workers compensation laws and the broken tort
system also add significantly to the cost of hiring legal workers, providing a strong
incentive for hiring illegals. Why don’t we focus our attention on these massive barriers
to the competitiveness of American business before toying with permitting such a
massive influx of illegal immigrants as is likely to overwhelm our institutions, our
security, and our very way of life? I favor Representative Deal’s bill to extend the offer
of citizenship to children of legal, permanent residents. I favor a significant increase in
the number of visas for permanent residence that we will offer. But I do not favor
perpetuating any of the incentives to massive i/legal immigration, which at the moment is
threatening our very sovereignty. As for the specifics of the other particular bills
pending, I think the bill offered by Senators Cornyn & Kyl in the Senate, and the bills
offered by Representatives Sensenbrenner and Hunter in the House, have much more to
commend them than the McCain/Kennedy bill, the Frist bill, or the Specter bill, including
more stringent employment verification requirements, enhanced workplace enforcement
and penalties, provision for expedited removals of persons entering the country illegally,
and enhanced border patrol and security. I am particularly troubled by the guest-worker
provisions in the Specter and McCain-Kennedy bills, though, and even in the Cornyn-Kyl
bill, for the reasons I stated in my first question. I think those proposals, like the 1986
Amnesty bill, will only encourage future flouting of whatever immigration laws we
adopt, by people confident that we'll have another round of amnesty in another 10-20
years to deal with the new illegal influx. The Cornyn-Kyl bill at least has the benefit of
requiring that the guest worker maintain a residence in the country of origin, though I
doubt that the requirement is enforceable.

THIRD ROUND OF QUESTIONS AND ANSWERS, POSTED 4/19/06

Q3. EASTMAN: You have argued that we need this massive influx of illegal
immigration to provide labor for the U.S. economy. We actually have a ready supply of
unskilled labor in this country, but onerous regulation of the labor market prevents its
utilization. Minimum wage laws render unemployable a good portion of the unskilled
labor pool of legal U.S. citizens, for example—just look at the unemployment rates
among inner city black youth for confirmation. Do you favor a reduction of the minimum




wage laws (or blatant disregard of them, as you do of the immigration laws) in order to
help meet the labor demands of the U.S. economy? Mandated benefits, such as those
recently imposed by the State of Maryland on Wal-Mart, knock out a good slice of
unskilled or low-skilled labor as well. Shall we repeal all those mandates, or just ignore
them? How about the numerous laws that make it almost impossible to fire anyone (at
least anyone legal) in the workplace? Shall we repeal those laws? Workers
compensation laws and the broken tort system also add significantly to the cost of hiring
legal workers, providing a strong incentive for hiring illegals. Why don’t we focus our
attention on these massive barriers to the competitiveness of American business before
toying with permitting such a massive influx of illegal immigrants as is likely to
overwhelm our institutions, our security, and our very way of life?

STOCK: I have not argued that we need a “massive influx of illegal immigration to
provide labor for the U.S. economy” (the language in quotes is a mischaracterization of
my argument). Rather, [ have argued—and still argue—that Congress has set legal
immigration quotas at an unrealistically low level, thereby virtually guaranteeing that
illegal immigration flourishes. Market and social forces are powerful enough that
illegality is a predictable response to the legal and bureaucratic barriers created by the
current dysfunctional system. I would much prefer to have only legal immigration and to
eliminate the power of the criminal smuggling networks and cease rewarding
unscrupulous employers. As I have said, however, our current laws are dysfunctional and
nonsensical, and they enhance the power of the smugglers and traffickers. Congress
bears most of the responsibility for the illegal alien population by creating this
dysfunctional system, keeping the legal quotas artificially low, and making the system
more complex and more difficult to legally navigate over the past ten years with
numerous ill-conceived “reforms.” If the United States had a law that said no one was
allowed to drive faster than 10 miles an hour on the interstate highway system, we would
be a nation of lawbreakers, because everyone would be speeding. We have the
immigration equivalent of a 10-mile-an-hour speed limit on our powerhouse economy—
ridiculously low visa quotas, immigration laws that rival the Internal Revenue Code in
their complexity, and an agency that has been tasked with enforcing them which has
never been given the resources necessary to achieve its mission.

It’s easy to blame illegal immigration for all the economic ills in the United States, but
the argument that illegal immigration is responsible for the problems with the current
workers’ compensation system, health care costs, and “the broken tort system” are
misplaced. Legalizing the illegal workforce is likely to level the playing field, so that all
workers are treated alike and can avail themselves of the same legal protections and make
the same social contributions in the way of income, unemployment, and social security
taxes and insurance contributions that other workers make. Today, illegal aliens are
much less likely to avail themselves, for example, of benefits from workers’
compensation and labor laws (they often cannot, under the U.S. Supreme Court’s
Hoffman Plastics decision) and those who would sue unscrupulous employers in tort
often find themselves deported. Forcing the unauthorized out of the shadows and into the



legal workforce through comprehensive immigration reform is likely to help address the
problems you raise.

The way to solve the problems that you mention is to create a legal workforce, where
employers cannot exploit their workers by threatening them with deportation, where
employees are unafraid to bring legitimate legal claims for redress against employers,
where employees can easily quit and move to a new employer if they are unsatisfied with
the old one—in other words, let the free and fair market work. The current system does
not allow the free market to do its magic. The current system promotes slavery,
trafficking, and abuse—and the “enforcement only” approach that you call for will
continue to accelerate these trends.

Q3. STOCK: What do you think should be done about the 8 to 20 million unauthorized
aliens who are in the United States today? Should we ignore them as we are essentially
doing today,; make them pay large fines and penalize them for their illegality, but bring
them out of the shadows and give them an earned path to citizenship; or deport them all?
If you favor the latter, how would you do this, given that DHS says that it does not have
the resources to accomplish this task?

EASTMAN: I reject the notion that one gets to continue illegal conduct upon payment
of a fine. The current proposals, which I gather you support, do just that. They amount
to a thief being able to keep his stolen goods merely by paying a penalty. That’s not the
way law works, and any vindication of the rule of law simply cannot tolerate the demands
currently being made by those who broke our law to “steal” a place at the front of the
immigration line. I do agree, though, that deporting 8 to 20 million illegal immigrants
would be a Herculean task, but I think you have presented a false dichotomy. We would
not need to deport all 20 million once it became clear that we were serious about
enforcing our immigration laws. Many would see the new enforcement policy and return
to their country of origin on their own. You might think that is naive, but it is exactly
how we go about enforcing a broad range of laws, from speed limit laws to the income
tax. Ever notice how everyone slows down and starts complying with the speed limit law
when a police car is nearby or has pulled someone over to enforce the law? And the
whole IRS enforcement policy is based on the threat of enforcement for everyone plus
actual enforcement for a few. So before accepting, rationalizing and effectively
condoning wholesale violation of our laws, I think we should try serious, high-profile
enforcement. We should also enforce at the point of the greatest incentive, the worksite,
and level fines on employers who knowingly hire (or continue to employ) illegal
immigrants. Dry up the job incentive, and I’'m pretty confident that you will find enough
of the illegal immigrant population returns to their countries of origin that the remainder
would be a much more manageable number for enforcement efforts. Then, I would
address our labor shortage (which is overblown, in my view, for reasons I have stated
previously in this exchange) by increasing the number of legal visas offered, and by
streamlining that process. And I would make this increase a significant one, because
once you reduce or eliminate the illegal immigrant population in this country, I think



we’ll find that our ability to absorb and assimilate is much higher than the current legal
immigration caps. And I would welcome these legal immigrants as prospective full
citizens, devoted to sharing with the rest of us the difficult task of preserving republican
forms of government, rather than treat them as second-class “temporary workers” whom
we throw back to their home countries after we’ve extracted a half-dozen years of labor
from them.

FOURTH ROUND OF QUESTIONS AND ANSWERS, POSTED 5/2/06

Q4. EASTMAN: You have raised several concerns about the cost of enforcement, and
our ability to conduct effective enforcement. Would the cost to implement the proposed
reform plans, registering millions of currently illegal immigrants, verifying the length of
their residency to ascertain eligibility for amnesty, and monitoring whether they have
returned to their home countries either previously or during the grace period provided by
the various amnesty proposals be any less of a problem for your analysis, and why?
What kind of enforcement effort to you envision to insure that the provisions of the new
laws are complied with, and that a new wave of illegal immigrants does not follow on
whatever amnesty is given to the current group, further emboldened in the well-founded
belief that if they break the new laws as massively as the old one’s were broken, a future
demand for amnesty will also be likely?

STOCK: The cost of current enforcement comes directly out of the pockets of the U.S.
taxpayer. The cost of the proposed comprehensive immigration reform program to bring
the current unauthorized population out of the shadows and into our government
databases will come from the hefty fines that the immigrants will pay. The proposed
penalty fees of upwards of $2000 per person will more than pay for the cost of the
program, and will generate extra money to fund the enforcement budget. The program
also requires that each immigrant pay back taxes, which will add substantially to
government coffers.

Interestingly, the “enforcement only” effort that you apparently favor promises to be a
bottomless pit for taxpayer money. As USA Today reported recently, “[t]he Border Patrol
will soon rival the FBI in terms of the number of agents each agency has in the field” and
yet a recent study found that “increasing the size of the Border Patrol has not yielded
more arrests. In 1995, the agency reported apprehending more than 1.3 million illegal
immigrants. In 2005, with more than twice the number of agents as in 1995, the Border
Patrol apprehended just under 1.2 million illegal immigrants.” (US4 Today, 4/21/2006)

Right now, criminal smugglers are making huge profits; they are among the biggest
supporters of the current “enforcement only” program. The Associated Press interviewed
several smugglers recently and found that the smugglers were “young, savvy, and happy
to see Uncle Sam further tighten border security” because some were making profits of
more than $1 million a year. (CNN, “Smugglers welcome tighter borders; More fences,
more patrols mean more business,”
http://www.cnn.com/2006/WORLD/americas/04/05/mexico.smugglers.ap/index.html).




I would prefer that the immigrants’ money goes to the U.S. government, rather than
criminal smugglers, and thus I favor comprehensive immigration reform. Finally, a new
massive wave of illegal immigrants will not follow if there is a program that allows a
reasonable number to immigrate legally. Among the other mistakes made in the last so-
called “amnesty” was that Congress failed to create a program to address realistically the
needs of U.S. employers for labor, failed to address the lack of visa numbers for
employment and family-based immigrants, and failed to allow any simple and efficient
avenue for cyclical migration from Mexico. To avoid repeating the mistakes of the past,
we need a system that comprehensively addresses the failures of the current system, not a
system that enforces the current, failed system.

Q4. STOCK: Given that building more and more border fences seems to be the rage on
Capitol Hill these days, what should conservatives and libertarians think about the
provision in the REAL ID Act of 2005 in which Congress delegated to the Department of
Homeland Security the power to waive all laws that interfere with construction of the
border fence? Is such a provision Constitutional? Is it wise to keep building fences along
the border when historical experience with such fences indicates that they do not work?

EASTMAN: I am a much stricter devotee of the non-delegation doctrine than most
people in the country, and certainly much stricter than current Supreme Court precedent
holds (which is essentially that there is not a non-delegation doctrine at all). But even I
have no trouble with this delegation of power. Congress has provided at least as
intelligible a principle here as it has with the broad delegations of lawmaking power to
the SEC, the FCC, the EPA, etc. Moreover, I think the ability of the President (or
subsidiary officials in the executive branch answerable to him) to secure our borders is
not only within the President’s powers under Article II of the Constitution, but it is his
most solemn duty. Only the President, for example, takes an oath not just to support, but
to “preserve, protect and defend” the Constitution of the United States, including the
obligation in Article IV, section 4 to protect “against Invasion.” We have been invaded
by more than 10 million people, and it is the President’s duty, not just right, to defend
against that invasion.

FIFTH ROUND OF QUESTIONS AND ANSWERS, POSTED 5/2/06

Q5. EASTMAN: [ used to think the “reconquista” claims, highlighted among other
places in Victor Davis Hanson’s thoughtful and provocative book, Mexifornia, were wild-
eyed dreams of a radical fringe movement. These past couple of weeks, though, we have
witnessed an extraordinarily well-organized “army” of illegal immigrants demanding
citizenship, voting rights, social welfare benefits, even “reparations” for the land that
was supposedly stolen from then more than a century and a half ago. This group of
illegal immigrants has demonstrated an utter disregard for our law and our social and
legal institutions. What makes you think they will all of a sudden become good, law-




abiding citizens once amnesty is granted? Just how large a group of immigrants, legal or
illegal, from countries without well-functioning democratic institutions, do you think this
country can absorb without serious risk to our institutions of self-government?

STOCK: Again, I disagree with your facts. The “army” out there is not “an
extraordinarily well-organized ‘army’ of illegal immigrants demanding citizenship.” I
would agree that the marchers are well-organized, but I must correct you on two of your
other statements. First, the marchers are not demanding “citizenship;” they are asking for
a “path to citizenship”—a much different concept. The latter includes paying large
penalty fees, waiting upwards of twelve years in line behind legal immigrants, paying
back taxes, getting fingerprinted and photographed, passing background and security
checks, and demonstrating their good moral character and knowledge of the English
language and American history before they can get U.S. citizenship. Second, the “army”
out there is not made up solely of illegal immigrants. Many of the demonstrators are U.S.
citizens, lawful permanent residents, and others with legal status—along with those who
are undoubtedly unauthorized. The marchers who are legal are demanding reform
because they are affected by the fact that their relatives, friends, and employees have no
path towards legal status under the current system.

Apparently you are assuming that anyone who would march on behalf of comprehensive
immigration reform must be illegal—but that is not the case. For example, thousands of
perfectly legal American college and high school students have been marching.
Apparently, the majority of the American public favors comprehensive immigration
reform (according to the latest polls), and large numbers of them are willing to take to the
streets to show this.

The marchers have not “demonstrated an utter disregard for our law and our social and
legal institutions.” It is a tradition in America to engage in demonstrations in order to
effect change in our society. Many of the positive social changes in America have come
through political movements whose adherents have behaved exactly as the marchers are
behaving; consider the tactics of the Suffragettes or the civil rights movement. The
marchers are showing that they understand our social and legal institutions very well:
Change comes when people unite and work legally through our political institutions, such
as the United States Congress.

The current reform proposals will not permit the unauthorized to become legal unless
they can show that they do not have a serious criminal record. Past experience with
similar programs shows that immigrants who are allowed to adjust their status become
good, law-abiding residents and eventually citizens. There are plenty of examples of
such success stories, including our current Commerce Secretary, Carlos M. Gutierrez,
who adjusted under a Cuban “amnesty” program. If lawful immigrants don’t obey the
law, they get deported—and once they are “out of the shadows” it is much easier for the
government to find them and deport them.



Q5. STOCK: What should conservatives think about the recent expansion of the
"material support” provisions of the INA (through the USA PATRIOT Act and the REAL
ID Act of 2005)? DHS attorneys have indicated that DHS is now required under this
change in the law to deny admission to the United States to any foreigner who fought on
the side of the United States against the Taliban, or who assisted the United States in
Iraq prior to the overthrow of Saddam Hussein, because Representative Sensenbrenner's
changes to the law define all armed resistance to any government in being in power as
"terrorist activity." (Any foreigners who are members of the Daughters of the American
Revolution or who were part of the Nicaraguan Contra movement are similarly
inadmissible to the United States). Is this a law that should be changed?

EASTMAN: I agree that, as written, the Real ID act technically creates the problem you
raise. It is also my understanding that DHS may have some discretionary waiver
authority, which was not revoked by the Real ID Act. In any event, whether by clarifying
statutory amendment or by regulations implementing the waiver authority given to DHS,
it is important to distinguish between terrorists and freedom fighters. My mentor at the
Claremont Graduate School, Professor Harry Jaffa, is always quick to point out the
distinction between a just and an unjust regime. Violating the laws in a just regime, such
as we are witnessing on an unprecedented level with the current wave of illegal
immigration, is unjust, but violating laws in an unjust regime, such as was done by those
who fought side-by-side the United States in the successful effort to overthrow the
tyrannical Taliban regime in Afghanistan, is not only just, but noble, and we should
welcome to the United States such fighters in the cause of freedom if they choose to
petition for admission and citizenship.

CHECK BACK SOON FOR REBUTTALS TO THE ANSWERS.
*Professor John Eastman is a professor at Chapman University School of Law.

*Professor Margaret Stock is a professor at the United States Military Academy at West
Point.



